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and M chael A. McCord were on the joint brief for Industry
and State intervenors, in support of respondents.

Mark L. Shurtleff, Attorney CGeneral, State of Utah, Fred
Nel son, Assistant Attorney Ceneral, and Susan M MM cha-
el were on the brief for amici curiae State of Utah and State
of New Mexi co Environnment Department, in support of re-
spondent EPA.

Bef ore: Edwards, Randol ph, and Garland, G rcuit Judges.
pinion for the Court filed Per Curiam

Qpi nion concurring in part and dissenting in part filed by
Crcuit Judge Garl and.

Per Curiam In 1999, the Environnental Protection Agen-
cy promul gated a final rule to address regional haze. See
Regi onal Haze Regul ations, 64 Fed. Reg. 35,714 (July 1,

1999). The Haze Rule calls for states to play the lead role in
designi ng and i npl ementi ng regi onal haze progranms to clear

the air in national parks and w | derness areas that have been
classified as "mandatory class | Federal areas,"1 such as

Yel | owst one National Park, Grand Canyon National Park, and
Shenandoah National Park. See 40 C.F.R ss 81.401-.437
(listing areas that have been designated as Class | areas

where visibility is an inportant value). Nunerous petitioners
now chal | enge the Haze Rule. W vacate the rule in part and
sustain it in part.

I. Introduction

"Regi onal haze," as EPA defines it, is visibility inpairnent
caused by geographically di spersed sources emtting fine

1 "Cdass |I" areas include all international parks, national wlder-
ness areas which exceed 5,000 acres in size, national nenorial parks
whi ch exceed 5,000 acres in size, and national parks which exceed
6,000 acres in size and which were in existence on August 7, 1977.
See 42 U.S.C. s 7472(a). The term"mandatory class | Federa
areas" is defined as "Federal areas which may not be designated as
other than class I." Id. s 7491(g)(5). At the tinme the Haze Rule
was promul gated, there were 156 Class | areas across the country.
See 64 Fed. Reg. at 35, 714.

particles and their precursors into the air. See 64 Fed. Reg.
at 35,715. The em ssion and novenent of sulfur dioxide,
oxi des of nitrogen, and fine particulate matter from sources,
such as power plants, contribute to haze. See id. Fine
particul ate matter scatters and absorbs light. See id.

Haze has degraded visibility in nost of the country's na-
tional parks and w | derness areas. See id. The average
visual range in many Class | areas in the western United
States is 100 to 150 kiloneters - which is just one-half to two-
thirds the estimated visual range that woul d exist w thout
manmade air pollution. See id. In nost of the eastern
United States, the average visual range is |less than 30
kil ometers - or about one-fifth the visual range that would
exi st under estimated natural conditions. See id.
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Before 1977, the Clean Air Act (the "CAA" or the "Act")
"did not el aborate on the protection of visibility as an air-
quality related value.” Chevron U S. A, Inc. v. EPA 658
F.2d 271, 272 (5th Cr. 1981). But in 1977, "[i]n response to a
growi ng awareness that visibility was rapidly deteriorating in
many pl aces, such as w | derness areas and national parks," id.
at 272, Congress added s 169A to the Act. See Cean Air Act
Anmendnents of 1977, Pub. L. No. 95-95, s 128, 91 Stat. 685,
742 (current version at 42 U S.C. s 7491). Section 169A
establ i shed as a national goal the "prevention of any future,
and the remedyi ng of any existing, inpairnment in visibility in
mandatory class | areas which inpairnent results from nan-
made air pollution.” See 91 Stat. at 742 (current version at 42
US. C s 7491(a)(1)). Congress directed EPA to issue regul a-
tions requiring states to submt State |Inplenmentation Plans
("SIPs") containing emssion linmts, schedules of conpliance,
and ot her measures necessary to make reasonabl e progress
toward nmeeting the national visibility goal. See 91 Stat. at
743 (current version at 42 U S.C. s 7491(b)(2)). In addition,
Congress required states to address possible visibility inpair-
ment caused by currently-operating |large stationary sources
whi ch had been in operation between 1962 and 1977. See 91
Stat. at 743 (current version at 42 U S.C. s 7491(b)(2)(A)).

Page 4 of 39
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Congress al so gave EPA the responsibility of pronulgating
regul ati ons under s 169A to "assure ... reasonable progress
toward nmeeting the national goal." See 91 Stat. at 742-43
(current version at 42 U S.C. s 7491(a)(4)). EPA issued its
first regulations in 1980. See 45 Fed. Reg. 80,084 (Dec. 2,
1980). The 1980 visibility regulations, which apply to states
containing at |least one Class | area, addressed visibility
i mpai rment reasonably attributable to one source, or to a
smal | nunber of sources. See id. at 80,085. EPAlimted the
reach of the 1980 regulations to inpairnent attributable to
specific sources and deferred any action on regi onal haze
attributable to multiple sources |ocated across broad geo-
graphi c regi ons because there was insufficient data regardi ng
the rel ati onship between emtted pollutants, pollutant trans-
port and visibility inpairnent. See id. at 80, 086.

In 1990, Congress anended the Clean Air Act again, add-
ing s 169B in an attenpt to pronpt EPA to further address
visibility inmpairment in national parks and wil derness areas.
See Clean Air Act Amendnents, Pub. L. No. 101-549, s 816,
104 Stat. 2695 (1990) (current version at 42 U.S.C s 7492).
Section 169B requires, anong other things, that EPA under-
take research to identify "sources" and "source regions" of
visibility inmpairment in Cass | areas, consider designating
transport comm ssions to study the interstate novenent of
pol lutants, and establish a transport conmm ssion for the
Grand Canyon National Park. See 42 U S.C. s 7492

EPA established the G and Canyon Visibility Transport
Conmi ssion ("GCVTC') in 1991 to assess informati on about
the adverse inpacts on visibility in and around si xteen C ass |
areas on the Col orado Pl ateau region and to provide policy
recomendati ons to EPA to address such inpacts. See 56
Fed. Reg. 57,522 (Nov. 12, 1991). The GCVTC issued its
report to EPA in 1996. Then in 1997 EPA issued a notice of
proposed rul emaking with regard to regi onal haze, see 62
Fed. Reg. 41,138 (July 31, 1997), noting that advances in
scientific and techni cal know edge, including anal yses provid-
ed by the GCVIC, had nmade it possible for EPA to target
region-wide visibility inmpairment. After receiving nore than
1,300 coments to the proposed rule, EPA published the fina
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Haze Rule on July 1, 1999. See 64 Fed. Reg. at 35,714. The
final Haze Rule reaches all states because, EPA concluded, al
states contain sources whose emn ssions are "reasonably antici -
pated to contribute to regional haze in a Class | area.” 1d. at
35,721. Under the Haze Rule, a state nust devel op and

submt a SIP that provides for reasonable progress toward
achieving "natural visibility conditions" in the national parks
and wi | derness areas in that state. See 40 C.F.R

s 51.308(d)(1). SIPs addressing regional haze in an "attain-
ment" area must be submitted within one year of the date the
area is designated as "attainnment," and revised SIPs for
"non-attai nment" areas must be submitted within three years
after the designation. See id. s 51.308(b)(1)-(2).

The Haze Rule, for the nost part, does not specify what
control measures a state nust inplenment inits initial SIP.
See 64 Fed. Reg. at 35,721 (noting that the determ nation of
what specific control measures nust be inplenmented "can
only be made by a State once it has conducted the necessary
techni cal anal yses of em ssions, air quality, and the other
factors that go into determ ning reasonable progress”). But
the rule does require states to: (1) provide for an inprove-
ment in visibility in the 20 percent nost inpaired days; (2)
ensure that there is no degradation in visibility during the 20
percent clearest days; and (3) determ ne the annual rate of
visibility inprovenent that would lead to "natural visibility"
conditions in 60 years. See 40 CF.R s 51.308(d)(1); see also
id. s 51.301; 64 Fed. Reg. at 35,734. A state may not adopt
a rate of inprovenent that woul d achieve natural visibility
conditions in nore than 60 years unless it denonstrates that
the 60-year rate is unreasonable. See 40 C F.R
s 51.308(d)(1)(ii).

The Haze Rul e al so provides that each state nust develop a
long-termstrategy for achieving its visibility inprovenent
goals. This strategy nust include the identification of al
maj or stationary sources subject to Best Available Retrofit
Technol ogy ("BART") requirenents. See id. s 51.308(e). 1In
i dentifying sources subject to BART, the Haze Rule calls for
states to use a group rather than a source-by-source ap-
proach. See 64 Fed. Reg. at 35,740 (providing that a state
should find a source subject to BART "if it can be shown that

Page 6 of 39
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the source emts pollutants within a geographic area from

whi ch pollutants can be emtted and transported downw nd to

a Class | area") (italics added). |In addition, when establish-
ing emssion limts for BART sources, states must consider

the inprovenent in visibility that would result if the technol o-
gy were used at all conparabl e BART sources (rather than

the i nmprovenent that a particul ar device at a particul ar

source would acconplish). See 40 CF.R s 51.308(e)(1)(ii)(B)

The various petitioners and intervenors in this consolidated
case raise numerous challenges to the Haze Rule. In Part |
we address the claimthat EPA acted contrary to law in
establishing a group rather than a source-by-source approach
to BART determinations. In Part Ill we address the clains
of industry petitioners in Case Nos. 01-1111, 01-1112, and
01-1113 that EPA acted without |egal authority and in anarbi -
trary and capricious manner in promulgating the "natura
visibility" goal and the "no degradation"” requirenent in the
regi onal haze regulations. Finally, in Part 1V, we address
the chall enges raised by the Sierra Cub - nanely that EPA
failed to set reasonable criteria for measuring or assuring
reasonabl e progress, and that EPA acted contrary to law in
extending the statutory deadline for subm ssion of state haze
control plans.

Il. BART |ssues

Under s 169A of the Act, each state nust review al
BART-el i gi bl e sources - neaning all najor stationary sources
built between August 1962 and August 1977 - to deternine
whet her the sources enit "any air pollutant which may rea-
sonably be anticipated to cause or contribute to any inpair-
ment of visibility" in a Class | area.2 42 U S.C
s 7491(b)(2)(A). After deciding that a BART-eligible source
emts a pollutant which may reasonably be anticipated to

Page 7 of 39

2 A "major stationary source" is a source that has the potenti al

to emt 250 tons or nore of any pollutant. See 42 U S.C
s 7491(q) (7).
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cause or contribute to Class | visibility inpairnent, the state
then nust determ ne what is the best available retrofit tech-
nol ogy for controlling em ssions fromthat source. See id.
Under the Act, states nust take the following five factors into
consi derati on when deci di ng what BART controls to place on

a source:

the costs of conpliance, the energy and nonair quality
envi ronnent al i npacts of conpliance, any existing poll u-
tion control technology in use at the source, the remain-
ing useful life of the source, and the degree of inprove-
ment in visibility which may reasonably be anticipated to
result fromthe use of such technol ogy.

Id. s 7491(g)(2).

The Haze Rule interprets and inplenments these statutory
BART provisions in tw main ways. First, the Haze Rule
requires states to "find that a BART-eligible source is 'rea-
sonably anticipated to cause or contribute' to regional haze if
it can be shown that the source emts pollutants within a
geographic area from which pollutants can be enitted and
transported downwind to a Class | area.” 64 Fed. Reg. at
35,740 (italics added). In other words, states nust subject
BART-el i gi bl e sources to BART requirenments even absent
enpirical evidence of that source's individual contribution to
visibility inmpairment in a Class | area so long as the source is
| ocated within a region that may contribute to visibility
inmpairment. See id. at 35,740; see also Br. for EPA at 26-27.
EPA explained in the preanble to the Haze Rule that this
sort of "collective contribution” approach was "consistent with
that taken in the prograns for acid rain and ozone, prograns
whi ch al so address regional air quality problenms caused by
transported pollutants.” 64 Fed. Reg. at 35,740; see also 63
Fed. Reg. at 57, 376.

Second, the Haze Rul e provides that once a state has
decided that a particular source is subject to BART and is
consi deri ng what BART controls to place on that source, the
state nust analyze "the degree of visibility inprovenment that
woul d be achieved in each nandatory Class | Federal area as
a result of the em ssion reductions achievable fromall sources

Page 8 of 39
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subject to BART |located within the region that contributes to
visibility inmpairment in the Class | area.” 40 CF. R

s 51.308(e)(1)(ii)(B) (italics added). This neans that of the
five statutory factors to be considered by states when deter-
m ni ng BART controls, see 42 U S.C. s 7491(g)(2), only four
factors (the costs of conpliance, the environnental inpacts of
conpl i ance, any existing pollution control technology in use at
the source, and the remaining useful life of the source) are
consi dered on a source-specific basis. The Haze Rule re-
quires states to consider the fifth statutory factor (the degree
in inmprovenent) on a group or "area w de" basis.

Industry petitioners attack EPA's decision to use a group

rather than a source-by-source BART approach, arguing that

t he | anguage, statutory structure, and legislative history of
s 169A make it clear that the Haze Rule runs afoul of the

Act. See Br. for Industry Pet'rs and Intervenor in Case Nos.
99-1348, et al. at 13. For the reasons that follow, we grant
the petition for review, vacate the BART rules, and remand

to EPA

In the Haze Rule, EPA extracts one of the five statutory
factors listed in s 169A(g)(2) and treats it differently than the
other four. See 64 Fed. Reg. at 35,741 (providing that only
"the degree in inprovenent in visibility that woul d be expect-
ed at each Class | area as a result of inposing BART" is to
be considered on a group rather than a source-specific basis).

In effect, EPA bifurcates the states' determ nation of the
appropriate BART em ssion linmtations for specific sources.
States nust first estimte possible em ssion reductions on a
sour ce-by-source basis based on the application of the tech-
nol ogy, the cost, tine for conpliance, energy and nonair
environnental inpacts, and the remaining useful life of the
source. See id.; see also 40 CF.R s 51.308(e)(1)(ii)(A).
"Taking these factors into account allows the State to arrive
at an estimate of the 'best systemi of retrofit control technol o-
gy for a particular source.” 64 Fed. Reg. at 35,741. States
must then cal cul ate the degree in inprovenent in visibility

t hat woul d be expected at each Class | area as a result of

Page 9 of 39
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i mposi ng BART on all sources subject to BART. See id.; see
also 40 CF.R s 51.308(e)(1)(ii)(B)

EPA argues that its bifurcated approach to determ ning
appropriate BART controls is perm ssible because
s 169A(g)(2) is unclear about how a state nust anal yze
anticipated visibility inmprovenent. See Chevron U S. A, Inc.
v. Natural Res. Def. Council, 467 U S. 837, 842-43 (1984).
We cannot agree. The Haze Rule's splitting of the statutory
factors is consistent with neither the text nor the structure of
the statute. See 42 U S.C. s 7491(g)(2). Al five
s 169A(Qg)(2) factors informthe states' inquiries into what
BART controls are appropriate for particular sources. Al -
t hough no wei ghts were assigned, the factors were neant to
be consi dered together by the states. The |anguage of
s 169A(g)(2) can be read in no other way. To treat one of
the five statutory factors in such a dramatically different
fashion distorts the judgnment Congress directed the states to
make for each BART-eligible source. This is nost apparent
with respect to the states' duty to take into account "the costs
of compliance” in deciding not only whether to order an
i ndi vi dual source to install any new pollution control equip-
ment, but al so what type of equipnent - or as the statute
puts it, what type of "retrofit technology." Howis a state to
determ ne what is too costly (and what is not) for a particular
source? The statute answers that the state nust consider the
degree of inprovenent in visibility in national parks and
wi | derness areas that would result fromthe source's installing
and operating the retrofit technology. EPA has a far differ-
ent answer: in assessing the cost of conpliance inposed on a
source, the state may not consider the degree to which new
equi prent at a particul ar source would hel p cure the haze in
some distant national park. Under EPA's take on the stat-
ute, it is therefore entirely possible that a source may be
forced to spend mllions of dollars for new technol ogy that
wi || have no appreciable effect on the haze in any O ass |
area.3 A sinmlar problemarises when a state considers, as it

Page 10 of 39

3 EPA's rule requires states to consider the cost of conpliance

internms of the likely em ssion reductions which would be achi eved
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must, the "existing pollution control technology in use at the

source.” Howis a state to deci de whet her the source already
has installed sufficient devices w thout determ ning how
much, if at all, the source is contributing to visual inpairnent

in downwind Class | areas? As the industry petitioners
correctly note, there is no point during the Haze Rule's

BART determ nation "in which it could be denonstrated that

the degree of inprovenent in visibility obtained frominstall -
ing a particular set of em ssions controls at a source with
"exceedingly low or even merely theoretical visibility inpacts
is not justified by the cost of BART in light of those |ow or
theoretical inmpacts.” Br. for Industry Pet'rs and Intervenor
in Case Nos. 99-1348, et al. at 17-18.

The Haze Rule's treatment of s 169A(g)(2)'s degree-of-
i nprovenent calculation is, the industry petitioners argue,
not the only respect in which the rule is inconsistent with the
Act. As they see it, the Haze Rule also unlawfully constrains

by the inposition of BART, no matter whether this reduction would
enhance visibility in downw nd national parks. See 64 Fed. Reg. at
35,741 (explaining that the four factors, including cost, "should be
taken into account for each source subject to BART in order to
conpare tradeoffs between the control efficiencies and costs associ -
ated with various control alternatives"). The preanble to the rule
provides very little guidance about how states are to cal cul ate the
degree of inprovenent in visibility under the regi me EPA contem
plates. The preanble tells the states only this:

To cal cul ate the degree of inprovenent in visibility that would
be expected at each Cass | area as a result of inposing BART
on all sources subject to BART, the State should estimte the
possi bl e em ssions reductions resulting fromthe application of
BART at all subject sources located within the region that
contributes to visibility inpairnment in the Class | area. The
State should work on its own or in conjunction with other
States, such as a regional planning body, to determne the
geogr aphi ¢ scope of the region that contributes to each O ass |
area. The States should consult with one another to determ ne
t he em ssion reductions achi evable from sources subject to
BART in other states.

I d.

the states' statutory authority because under the Act it is the
states - not EPA - who nust determ ne which BART-eligible
sources shoul d be subject to BART. See 42 U S.C

s 7491(b)(2)(A) (providing that each BART-eligible source

that, "as determined by the State ... emits any air poll utant

whi ch may reasonably be anticipated to cause or contribute to
any inpairment of visibility," shall install and operate the
best available retrofit technology (italics added)); see also id.
s 7491(g)(2) (listing the factors that "the State ... shall take
into consideration"” in determ ning BART controls (italics
added)) .

We agree with these petitioners that the Haze Rule's
BART provisions are inconsistent with the Act's provisions
giving the states broad authority over BART deterninations.
See id. s 7491(b)(2)(A); see also id. s 7491(g)(2). The Haze
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Rule ties the states' hands and forces themto require BART
controls at sources w thout any enpirical evidence of the
particul ar source's contribution to visibility inmpairment in a
Class | area. See 64 Fed. Reg. at 35,740; see also Br. for EPA
at 26-27. |If the Haze Rule contained sonme kind of a nmecha-

ni sm by which a state could exenpt a BART-eligible source

on the basis of an individualized contribution determn nation

t hen perhaps the plain nmeaning of the Act would not be
violated. But the Haze Rule contains no such nmechani sm
Section 169A(c) (1) - on which EPA relies - is a procedure by
whi ch the Administrator, with the approval of federal |and
managers, can exenpt a source from BART requirenents.

See 42 U.S.C. s 7491(c) (1) ("The Adm nistrator may, by rule,
after notice and opportunity for public hearing, exenpt any
maj or stationary source from[the BART requirenments], upon
his determ nation that such source does not or will not, by
itself or in conbination with other sources, emt any air
pol | utant whi ch may reasonably be anticipated to cause or
contribute to a significant inpairment of visibility in any
mandatory class | Federal area."); see also id. s 7491(c)(3).
It does not provide the states with a nmeans by which they can
exenpt sources based on individual contribution determ na-
tions.
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Qur conclusion that the Haze Rul e's BART provisions
i npernmi ssibly constrain state authority is reinforced by the
Conference Report on the 1977 amendnents to the Act. See
Demby v. Schwei ker, 671 F.2d 507, 510 (D.C. Cr. 1981). The
Report expl ai ns:

The agreenent clarifies that the State, rather than the
Admi ni strator, identifies the source that inmpairs visibility
in the Federal class | areas identified...

In establishing emssion limtations for any source which
inmpairs visibility, the State shall determ ne what consti -
tutes "best available retrofit technology"” ... in establish-
ing emssion [imtations on a source-by-source basis to be
included in the State inplenentation plan so as to carry

out the requirenents of this section.

H R Conf. Rep. No. 95-564 (1977), reprinted in 3 Senate
Comm on Env't and Pub. Wrks, A legislative History of the
Cean Air Act Anendnents of 1977, at 535 (1978) [hereinafter
"1977 Legislative History"]. The "agreenent"” to which the
Conference Report refers was an agreenent to reject the
House bill's provisions giving EPA the power to determne
whet her a source contributes to visibility inpairment and, if
so, what BART controls should be applied to that source.

See id. at 533-35. Pursuant to the agreenment, |anguage was
inserted to make it clear that the states - not EPA - woul d
make these BART determ nations. See id. at 533-35; see
also HR Res. 4151, 95th Cong. (1977), reprinted in 1977
Legi slative History at 1985, 2325-30. The Conference Report
thus confirns that Congress intended the states to decide
whi ch sources inpair visibility and what BART controls
shoul d apply to those sources. The Haze Rule attenpts to
deprive the states of sonme of this statutory authority, in
contravention of the Act.

In sum we conclude that the Haze Rul e' s BART provi sions
are contrary to the text, structure and history of s 169A of
the Act because the rule isolates s 169A(g)(2)'s benefit cal cu-
[ ati on and constrains authority Congress conferred on the
states. Although petitioners also contended that no concept
of a group or area-w de BART determ nation could ever be
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consistent with the Act,4 we need not decide that broad issue
today. We hold only that the Haze Rule's treatnent of

s 169A(g)(2)'s benefit calculation and its infringenment on
states' authority under the Act render the BART provisions

of the rule inpermssible.

[1l. The "Natural Visibility" Goal and the
"No Degradation" Requirenent

The industry petitioners in Case Nos. 01-1111, 01-1112, and
01-1113 ("Reconsideration Petitioners") cite four grounds in
support of their claimthat the "natural visibility" goal and the
"no degradation" requirenent in the Haze Rul e should be
vacated as "arbitrary and capricious” and otherwi se not in
accordance with law (1) EPA exceeded its authority under
s 169A(a) (1) and adopted regul ations that conflict with the
PSD programin establishing "natural visibility" as the goal of
the regi onal haze program (2) the regul ations inpermssibly
constrain state discretion in requiring that the states devel op
their visibility progranms using the "no degradation" require-
ment as a bench mark; (3) EPA has no authority to inpose
upon the states the goal of achieving "natural visibility"
conditions, and thereby restrict the opportunity of sonme
states to participate in the planning process ained at address-

i ng regi onal haze; and (4) EPA pronul gated the Haze Rule

wi t hout providi ng adequate notice and an opportunity for
comment. We find no nerit in these clains and, accordingly,
deny industry petitioners' challenge to the "natural visibility"
goal and the "no degradation" requirenent.

4 The industry petitioners argued that source-by-source BART
determ nations are required by the statute and that no concept of
area-w de BART determinations is permssible. See Brief for In-
dustry Pet'rs and Intervenor in Case Nos. 99-1348, et al. at 14
(arguing that s 169A makes it clear that BART determ nations
"must be nade on a source-by-source basis"). Cf. Train v. Natural
Res. Def. Council, 421 U S. 60, 64 (1975) (discussing the history of
the Cean Air Act and how the prem se of the Act was to give states
and | ocal governnents responsibility over preventing air pollution
"at its source").
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Before we turn to the nmerits of petitioners' clains, we nust
first address EPA's contentions that petitioners' challenge to
the natural visibility goal and their clains of inadequate
notice are barred because they were not properly raised
before the agency. We find no nerit in EPA's contentions.
Petitioners argued that the Haze Rule conflicted with the
PSD programin both their conrents to the agency before
the regul ations were issued and in their petition for reconsid-
eration. See Suppl enental Comments of the Utility Air
Regul atory Group at 22, reprinted in Joint Appendix ("J.A ")
156; Petition for Reconsideration of the Regional Haze Regu-
lations Submitted by Uility Air Regulatory Goup & Nation-
al Mning Ass'n at 10-11, reprinted in J.A 97-98. Petitioners
al so sought notice and conment in connection with these
portions of the Haze Rule in their petition for reconsideration
See Petition for Reconsideration of the Regional Haze Rule
Submitted by the Center for Energy and Econom c Devel op-
ment at 11-14, reprinted in J. A 116-19.

On the nerits, we reject petitioners' claimthat EPA had no
authority under s 169A to adopt the natural visibility goal
EPA acted under express congressional authorization in pro-
mul gating the chall enged regul ations. See 42 U.S.C.
s 7491(a)(4). In a case such as this, where

"there is an express delegation of authority to the agency
to elucidate a specific provision of the statute by regul a-
tion," Chevron, 467 U.S. at 843-844, ... any ensuing
regulation is binding in the courts unless procedurally
defective, arbitrary or capricious in substance, or mani-
festly contrary to the statute

United States v. Mead Corp., 533 U S. 218, 227 (2001) (foot-
note omtted). The natural visibility goal is neither "mani-
festly contrary to the statute"” nor "arbitrary or capricious in
substance."” |Indeed, the goal is an em nently reasonabl e

el uci dation of the statute.

The statutory goal enunciated in s 169A(a)(1l) is quite clear
"the prevention of any future, and the renedying of any
existing, inmpairment of visibility.” 42 US. C s 7491(a)(1).
Petitioners argue that a "natural visibility" goal cannot be
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gl eaned fromthis statutory standard. This claimis specious.
Agency regul ations that aimto remedy any existing inpair-

ment of visibility and prevent any future inpairment - as the
statute commands - will of necessity aimto achieve a state of
natural visibility. There is no material inconsistency between
the statutory and regulatory goals, for the latter nmerely

el uci dates the forner.

The petitioners also claimthat Congress did not intend for
the statutory goal of s 169A(a) to displace the objectives of
the PSD program Therefore, according to petitioners, the
natural visibility goal and the no degradation requirenent
cannot be squared with the PSD program because that
program recogni zes that sonme inpairment of visibility would
be acceptable in Mandatory Federal Class | areas. W reject
this argunent, because EPA has reasonably construed the
PSD program and the di sputed regi onal haze rules as conpl e-
mentary regul atory regines.

There are two things worth noting at the outset. First, the
natural visibility goal is not a nandate, it is a goal. As EPA
has expl ai ned, this goal serves as the foundation for analytica
tools to be used by the states to set reasonabl e progress
goals. 64 Fed. Reg. at 35,732-33 Petitioners' claimthat the
agency is without authority to mandate attai nnment of the
nati onal goal is therefore neritless.

Second, the statute specifically calls for regulations to
assure "reasonabl e progress toward neeting the nationa
goal " of remedying any current and preventing any future
i mpairment of visibility. 42 U S.C s 7491(a)(4). The no
degradation provision requires inplenmentation plans to "pro-
vide for an inprovenent in visibility for the nost inpaired
days over the period of the inplenentation plan and ensure
no degradation in visibility for the |east inpaired days over
the sane period.” 40 CF.R s 51.308(d)(1). This regulation
plainly and perm ssibly serves to assure the reasonabl e prog-
ress sought by Congress.

The PSD program was adopted pursuant to the 1977
anendnments to the Act. See generally Ala. Power Co. v.
Costle, 636 F.2d 323, 349-51 (D.C. Gr. 1979). The program
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generally controls any additional deterioration of air quality
by establishing maxi num al | owabl e i ncreases of certain pollu-
tants in specified areas. See 42 U S.C s 7473(b). It is
therefore true, as industry petitioners point out, that the PSD
program may sonetines allow for limted air quality deterio-
rati on. EPA, however, has taken pains to explain that the

PSD program and the Haze Rule are not at odds:

Section 169A of the CAA requires the EPA to promul -
gate regul ations to ensure that the States revise their
i npl enentation plans to contain those neasures neces-
sary to make reasonable progress toward the nationa
visibility goal. In addition to the renedying of any
existing visibility inmpairment, that goal requires the pre-
vention of any future visibility inpairnment in mandatory
Cass | Federal areas. As part of the overall strategy to
ef fectuate that goal, the final rule requires States to
identify all anthropogenic sources of visibility inpair-
ment. The States accordingly should take into account
the cunul ative effect of all existing, man-nmade sources of
air pollution in developing their regional haze inplenmen-
tation plan as well as potential new sources.

Wth respect to the comment that EPA [ acks authority
to i npose a wel fare-based standard whi ch renders ot her
requi renents of the CAA such a[s] PSD and NSPS
| argely superfluous, EPA notes that when Congress
anended the CAA in 1977 to provide for the protection of
visibility, it was aware of both the PSD and NSPS
provi sions. Neverthel ess, Congress required EPA to
i ssue regulations to address visibility. 1In contrast, the
final regional haze rule requires States to take into
account the visibility inpact of em ssions fromboth
exi sting and new sources, and stationary and nonstati on-
ary sources. This is only one of many instances under
the CAA in which Congress has provided for overl apping
regul ati on. Indeed, the PSD and NSPS prograns both
focus on the control of em ssions fromnew stationary
sources. EPA believes that the regional haze rule and
t hese other provisions are conplenmentary nmeans of im
proving air quality.
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Commenters rai sed a nunber of specific questions
regarding the interaction of the PSD program and the
regi onal haze rule. One commenter asked the EPA to

address the rel ationship of allowable Class | inpacts to
the proposed visibility inmpact limts. Al PSD areas are
categorized as Cass I, Il, or Ill. The classification of an

area determ nes the correspondi ng maxi num al | owabl e

i ncreases, or increnment, of air quality deterioration

Only a relatively small increment of air quality deteriora-
tionis permssible in Cass | areas. These increnents
are nmeasured over annual, 24-hour, and/or 3-hour aver-
aging tinmes. Nowhere, however, does the CAA provide

that air quality nust be allowed to deteriorate to the full
extent allowed by the dass | increnents standing al one.

To read the statute in that nmanner woul d contravene

both the general goals of the CAAto "protect and

enhance" air quality (see section 101(b)(1)) but the specif-
ic long-termgoal of section 169A is to eventually remnmedy
existing visibility inmpairment in Class | areas. Accord-
ingly, we believe that allowing |ocalized air quality in-
creases in the short-termdue to the emissions from

maj or new sources subject to PSD is not inconsistent

with the regional haze program The regional haze
programis focused on |long-term em ssion decreases from
the entire regional emssion inventory, conprised of ma-
jor and m nor stationary sources, area sources and no-
bile sources. W expect that |ong-termem ssion strate-
gies for regional haze will derive substantial em ssion
decreases fromthe inventory as a whole, and that these
overall strategies will be able to accommpdate sone

| ocalized increases within the framework of a regiona
decrease. W also note that the overall inventory would
decrease in cases where new sources are built that

repl ace ol der, nore polluting sources. Accordingly, we

do not see any inherent conflict between the two pro-
grams.

VWil e the PSD programgenerally allows for a smal
increment of air quality deterioration in Cass | areas,
section 165 of the CAA al so provides for the additiona
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protection of air quality-related values, "including visibili-

ty,"” in dass | Federal areas beyond that provided by the
increnents. That is, where the FLM [ Federal Land
Manager] denonstrates that em ssions froma new or

nodi fied source will have an adverse inpact on air
quality-rel ated val ues (AQRVs), notwi thstanding the fact
that the em ssions fromthe source do not cause or
contribute to concentrations in excess of the increnent
for a Class | area, "a permt shall not be issued.”
Section 165(d). Thus, under PSD there can be no in-
crease in emssions fromthe construction or nodification
of a mpjor stationary source where that increase would
result in adverse inpacts on AQRVs in a Cass | Federa

ar ea.

Responses to Significant Corments on the Notice of Pro-
posed Rul emaking s |.F (Apr. 1999), reprinted in J. A 1062-
63.

The CGovernnent al so renminds us that the PSD program
"does not require that [visibility] deterioration occur. Nor
does it create an entitlenent to degrade air quality in genera
or visibility in particular, because nothing in the CAA pro-
vides for issuance of a PSD permt as a matter of right." Br.
for EPA at 59. W agree.

Petitioners cite Al abama Power in an attenpt to support
their claimthat the exi stence of the PSD programeffectively
bars "natural visibility" as a viable regulatory goal. Al abama
Power supports no such claim Indeed, the court noted that
"[s]ection 169A is available to protect visibility in Cass |
areas where visibility is an inportant characteristic, and the
[ agency] may choose to invoke [its] rul emaking authority ..
to address this problem" 636 F.2d at 368. In acknow -
edging the availability of s 169A, the court inplicitly em
braced EPA's view that the visibility programis a suppl enent
to the PSD program

Industry petitioners additionally claimthat the no degrada-
tion requirement conflicts with s 169A(g)(1)'s list of factors
that states must consider when determ ning reasonabl e prog-
ress. Section 169A(g)(1l) states:
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in determ ni ng reasonabl e progress there shall be taken
into consideration the costs of conpliance, the tinme nec-
essary for conpliance, and the energy and nonair quality
envi ronnent al i npacts of conpliance, and the remaining
useful life of any existing source subject to such require-
nents.

42 U S.C. s 7491(g)(1). Petitioners argue that, because "rea-
sonabl e progress” could at tines involve degradation, the "no
degradation" requirenent restricts the States' authority to
apply the statutory criteria. W disagree.

As noted above, the statute commands EPA to pronul gate
regul ati ons assuring "reasonable progress toward neeting

the national goal." 1d. s 7491(a)(4). The national goal in-
cludes "the prevention of any future ... inpairnent of
visibility." 1d. s 7491(a)(1). The no degradation require-
ment sinply elucidates "reasonable progress.” The require-

ment does not, however, in any way alter the list of

s 169A(Qg) (1) criteria. |In fact, the cited statutory factors do
not include "degradation.” Therefore, the States will be able
to conply with the no degradation requirenment while apply-

ing the s 169A(g)(1) criteria.

Next, al though the petitioners assert that the Haze Rule
sonmehow restricts the opportunity of sonme states to partici-
pate in the planning process ained at addressing regiona
haze, we can find no real evidence in support of this claim
This contention certainly offers no ground upon which to
vacate the di sputed regul ati ons.

Finally, petitioners claimthat they did not have fair notice
and an adequate opportunity to conment on the regul atory
goal of natural visibility, because "EPA provided no notice in
its 1997 proposal that it intended to require States to achieve
natural visibility conditions.”" Br. for Reconsideration Pet'rs
at 25. Rather, according to petitioners, EPA nerely pro-
posed regul ati ons patterned on the statutory goal enunci ated
ins 169A(a)(1), i.e., "'preventing any future, and renedying
any existing, inpairnment of visibility." Br. for Reconsidera-
tion Pet'rs at 25 (quoting old 40 CF.R s 51.300(a)(1)). This
argunent is neritless. As noted above, there is no materi al
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i nconsi stency between the statutory goal enunciated in

s 169A(a) (1) and the regulatory goal of "natural visibility."
The latter is a "logical outgromh" of the former. Fertilizer
Inst. v. EPA, 935 F.2d 1303, 1311 (D.C. Gr. 1991). There-
fore, EPA did not violate any notice and comment require-
ments in adopting the natural visibility goal as a part of the
Haze Rul e.

If there is any tension between the Haze Rule and the PSD
program it is EPA's responsibility to harnoni ze the regul at o-
ry requirenents. It has done so in a perfectly reasonable
fashion. EPA's regul atory harnoni zation i s both consi stent
with the statute and reasonable. Accordingly, we deny the
petitions for review of the natural visibility goal and the no
degradati on requirenent.

I V. The "Reasonabl e Progress" Criteria and
the Extension of the Statutory Deadline

VWile the Industry Petitioners attack the Regi onal Haze
Rul e as overstepping EPA's statutory authority, Sierra Cub
argues that EPA has not gone far enough to neet its
statutory responsibilities.

Inits first cluster of attacks on the Haze Rule, Sierra Cub
contends that the Rule does not satisfy EPA's responsibility
under CAA s 169A(a)(4) to "promul gate regul ations to assure
... reasonable progress toward neeting the national [visibili-
ty] goal,"” 42 U S.C. s 7491(a)(4), its responsibility under CAA
s 169B(e) (1) to establish "criteria for neasuring 'reasonable
progress' toward the national goal," 42 U S . C s 7492(e)(1),
and its obligation under the Adm nistrative Procedure Act not
to act in an "arbitrary or capricious" fashion, 5 U S.C s 706
(2)(A). Sierra Cub argues that the Haze Rule's require-
ments for inprovenment in visibility during the 20 percent
nost inpaired days and for no degradation during the 20
percent |east inpaired days, 40 C.F.R s 51.308(d)(1); see
al so 64 Fed. Reg. at 35,734, do not qualify as "reasonabl e
progress" criteria and are arbitrary and capricious. Simlar-
ly, it argues that the Rule's requirement that a state not
adopt a rate of inprovenment that woul d take nore than 60
years to achieve natural visibility unless the state denon-
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strates that the 60-year rate is unreasonable, 40 C F.R

s 51.308(d)(1)(i)(b), (ii), does not neet the statutory nmandates
and | acks "requisite specificity" because a state would be

"free to reject the 60 year tine frame nmerely by claimng that
such a schedule is not 'reasonable."” Reply Br. for Sierra

Club at 5, 8.

We nmight well consider the latter attack unripe even
wi t hout reference to our decision in Part Il that the group-
BART provisions of the Haze Rule are invalid. If in the

future a state does conclude that it needs nore than 60 years
to achieve natural visibility, and if EPA decides to accept that
conclusion, it will at that tine be open to Sierra Club to
chal | enge EPA's decision as arbitrary and capricious. 1In the
meantinme, this court will certainly "'benefit from postponing
review until the policy in question has sufficiently crystal -
lized."' Grand Canyon Air Tour Coalition v. FAA, 154 F.3d

455, 472 (D.C. Cir. 1998) (quoting Florida Power & Light Co.

v. EPA, 145 F.3d 1414, 1421 (D.C. Gr. 1998)).

But in any event, our decision to invalidate the group-
BART provisions renders this entire cluster of challenges
unripe for disposition. Because those provisions were inti-
mately related to EPA's assessnent of what was necessary to
achi eve the goal of natural visibility, we cannot be sure
whet her on remand EPA will retain its current criteria for
eval uati ng reasonabl e progress or adopt others. |If the invali-
dation of the group-BART provisions causes EPA to doubt
the efficacy of the remaining elements of the Haze Rule,
perhaps EPA will see wisdomin sone of Sierra dub's
conpl aints and, for exanple, increase the percentage of days
during which there nust be inprovenent in visibility, or

i ncrease the specificity of its criteria for reasonabl e progress.

In Iight of the uncertainty that our decision creates with
respect to the formof the rule that nmay emerge upon
remand, the only prudent course is for us to decline to
address Sierra Club's challenges at this juncture.

Sierra Club's second major attack on the Haze Rul e chal -
| enges EPA' s deternmination to give states 3 years to file haze
SIPs for areas designated "attainnent” or "unclassifiable."
We are troubled by EPA's action, which appears to contra-
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vene express statutory |anguage, but in Iight of our decision
regardi ng group-BART we | eave this to EPA to reconsider on
remand as well.

The Transportation Equity Act for the 21st Century, Pub.
L. No. 105-178, 112 Stat. 107, 463 (1998) ("TEA-21"), provides
that, for areas designated as "nonattai nnent” for the new
nati onal anbient air quality standard (NAAQS) for fine par-
ticulate matter, EPA shall require states to submt haze SIPs
3 years after the area has been so designated. See TEA-21
s 6102(c)(2) (incorporating the 3-year deadline of 42 U S.C
s 7492(e)(2)). However, TEA-21 al so expressly mandates
that for any area designated as "attai nment” or "unclassifia-
bl e" for that standard, EPA "shall require the [SIP] to be
submtted 1 year after the area has been so designated." Id.
Nonet hel ess, the Haze Rule permits a state to "choose to
defer addressing the [Rule's] core requirenents for regiona
haze ... and the requirenments for BART" by submitting a
so-called "commitnment SIP," containing a "denonstration of
ongoi ng participation in a regional planning process to ad-
dress regional haze, and an agreenent ... to continue partic-
i pating," a "description of the regional planning process,” and
a "list of all BART-eligible sources within the state.” 40
C.F.R s 51.308(c), (c)(1). If a state submts such a commt-
ment SIP, the deadline for submitting a haze SIP is extended
from1l year to 3. 1d. s 51.308(c)(2); see Br. for EPA at 87;
Br. for Sierra dub at 25.

On its face, this provision of the Haze Rul e appears to
extend the express statutory deadline for "attai nnent" and
"uncl assi fi abl e" areas, an action which is beyond the agency's
authority. See Sierra Club v. EPA, 129 F.3d 137, 140 (D.C
Cr. 1997) (holding that EPA cannot establish a "grace peri-
od" for conpliance when not authorized to do so by the CAA)
Sierra Cub v. EPA 719 F.2d 436, 469 (D.C. Cr. 1983)
(reversing an EPA inplenentation plan that woul d have
effectively extended the statutory deadline for state subm s-
sions under CAA anendnents). The statute requires states
to submt, by the 1-year deadline, SIPs "contain[ing] such
emssion limts, schedul es of conpliance, and other neasures
as may be necessary to carry out" the haze regul ations. 42
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US. C s 7492(e)(2) (incorporated by reference into TEA-21

s 6102(c)(2)). A commitnent SIP, which by definition ad-
dresses neither the Haze Rule's "core requirenents for re-

gi onal haze," nor its "requirenents for BART," 40 C. F.R

s 51.308(c), does not appear to satisfy the statutory require-
ment. Cf. Natural Res. Def. Council, Inc. v. EPA 22 F.3d
1125, 1134 (D.C. Gir. 1994) (holding, under CAA s 110(k)(4),

t hat EPA cannot satisfy its responsibility to determ ne wheth-
er a state plan submi ssion conplies with the CAA unless the
subm ssi on "contains sonething nore than a nere promse to

t ake appropriate but unidentified neasures in the future,”

and that a subm ssion containing nothing nore than such a
conmi t ment cannot extend the statutory deadline).

Not wi t hst andi ng our doubts about the validity of this provi-
sion, we decline to vacate it in light of the uncertainty that
our decision invalidating the group-BART provisions of the
Haze Rule will cast upon the contents of the SIPs required of
the states. Wth the Rule and hence the contents of the SIPs
now altered and subject to revision on renand, the nore
prudent course for this court is sinply to remand the dead-
line-extension issue as well. This will permt the agency to
reconsider its decision to extend the deadline at the sane
time that it decides what formthe substantive requirenments
of a revised Haze Rul e should take.
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Garland, Grcuit Judge, concurring in part and dissenting

in part: In the Clean Air Act, Congress declared a nationa
goal of restoring natural visibility in the country's I|argest
nati onal parks and wilderness areas. In Part Il of today's

opi nion, the court adopts an interpretation of the Act that, in
the view of the Environnental Protection Agency (EPA) and

t he National Acadeny of Sciences, will prevent the achieve-
ment of Congress' goal. |If that interpretation were required
by the statutory |anguage, we woul d of course be conpell ed

to adopt it. But such an interpretation is not required. To
the contrary, EPA's construction of the Clean Air Act as
permtting the group-BART provisions of the Haze Rule is a
reasonable interpretation of the |egislative |language. It is
therefore entitled to our deference under the standard an-
nounced in Chevron U S A Inc. v. Natural Res. Def. Council
Inc., 467 U. S. 837, 842-43 (1984). Accordingly, while concur-
ring in nmost of the court's opinion, | dissent fromthe
conclusions it reaches in Part 11.

A

Chevron instructs courts to apply a two-step franework
when reviewi ng an agency's construction of a statute. First,
we nust ask "whet her Congress has directly spoken to the
preci se question at issue,” in which case we "nust give effect
to the unanbi guously expressed intent of Congress.” Id. at
842-43. However, if the "statute is silent or anbi guous wth
respect to the specific issue,”" we nove to the second step and
must defer to the agency's interpretation as long as it is

"based on a perm ssible construction of the statute.” 1d. at
843; accord Barnhart v. Walton, 122 S.Ct. 1265, 1271-72
(2002).

My col | eagues stop at Chevron's first step, concluding that

t he | anguage of the Clean Air Act (CAA) can be read in only

one way. They adopt the view of the industry petitioners

that under the Act, BART ("best available retrofit technol o-
gy") controls cannot be inposed on a source unless a state

det erm nes how nmuch that particular source contributes to

vi sual inpairnent in a downw nd national park or wilderness
area, as well as how rmuch inprovenent in visibility would

result frominstalling BART controls at that specific source.
p. at 10-11. EPA, by contrast, interprets the Cean Air Act
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as permtting a collective assessnent of the inpact that
em ssions from (and controls on) sources located in upw nd
regi ons have on visibility inpairnment in downw nd areas.

Bef ore considering the grounds for the court's decision, it is
i nportant to understand why EPA decided to require a
col l ective contribution approach, rather than a tracing of the
effects of each individual source's em ssions. Congress added
s 169A to the Cean Air Act "[i]n response to a grow ng
awareness that visibility was rapidly deteriorating” in major
nati onal parks and wilderness areas ("Class | areas"). Chev-
ron U.S.A, Inc. v. EPA 658 F.2d 271, 272 (5th Gr. 1981).
The section establishes a national goal of restoring natura
visibility in such areas,1 and expressly instructs EPA to issue
regul ations to "assure ... reasonable progress” toward neet-
ing the national goal. 42 U S . C s 7491(a)(4). After exam n-
ing the results of scientific studies, EPA concluded that such
reasonabl e progress was not possible without a collective
approach. The record conpil ed by EPA showed that visibili-
ty inmpairnment in Class | areas is caused in |large part by
| ong-range transport of conbined em ssions frommultiple
sources.2 Although it is practicable to trace em ssions from
an individual source into its surrounding region, and to nodel
the transport of conbined pollution fromthat region to a
downwind Class | area,3 it is not possible to trace em ssions

1 Section 169A declares the national goal to be "the prevention
of any future, and the renedying of any existing, inpairnent of
visibility in mandatory class | Federal areas." 42 U S.C.

s 7491(a)(1). As the court holds today, agency regul ations that aim
to acconmplish these objectives "will of necessity aimto achieve a
state of natural visibility." Op. at 16.

2 See, e.g., Congressional Research Service, Regional Haze:
EPA's Proposal to Inprove Visibility in National Parks and
W derness Areas 2 (1997) (J.A at 242); National Acadeny of
Sci ences, National Research Council, Protecting Visibility in
Nati onal Parks and W derness Areas 7-8, 196-99 (1993) (J.A at
362, 456-57) [hereinafter "NAS Report"].

3 See Regional Haze Regul ations, 64 Fed. Reg. 35,714, 35,718
(July 1, 1999). The court does not dispute the reasonabl eness of, or
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froman individual source directly to such a downw nd area

wi t hout great tinme and expense4--and even then the results
woul d be of uncertain reliability.5 Cting the National Acade-
nmy of Sciences' conclusion that a program focused "on deter-

m ning the contribution of individual enission sources to
visibility inpairment is doonmed to failure,"6 EPA adopted the
gr oup- BART approach that is at issue here.

support for, the latter proposition. Cf. Appal achian Power Co. V.

EPA, 135 F.3d 791, 802 (D.C. Cir. 1998) (noting that "computer

nodel s are a useful and often essential tool for performng the

Her cul ean | abors Congress inposed on EPAin the Cean Air Act,"”

and that "their scientific nature does not easily lend itself to judicial
review' (internal quotation marks omitted)); id. at 814 ("[Qur

consi derati on of EPA's use of conmputer nodels proceeds with

consi derabl e deference to the agency's expertise.").

4 See NAS Report at 240-41 (J.A at 478) ("It would be ex-
trenely time-consum ng and expensive to try to determne the
percent contribution of individual sources to haze one source at a
time."); Regional Haze Regul ations, 64 Fed. Reg. at 35,740 ("[E]s-
tablishing the contribution fromone particular source to the prob-
| em of regional haze would require | engthy and expensive studies
and pose substantial technical difficulties.").

5 See NAS Report at 2 (J.A at 359) ("During transport, the
em ssions from many sources nix together to forma uniform
wi despread haze known as regional haze."); id. at 20 (J.A at 368)
("[T] he extent to which [source-specific] techniques can be used in
attributing visibility inpairment is uncertain, as is their useful ness
in estimting the effect that different control strategies m ght have
on visibility."); id. at 25-26 (J.A at 370-71) ("Efforts to decide
whet her a particular source is contributing to regional haze have
thus far encountered grave obstacles. Studies designed to estimate
the effect of a particular source on surrounding visibility are
expensive, and the results can be uncertain and controversial."). To
take just one exanple, "the efforts to trace the contribution of the
Navaj o CGenerating Station to haze in the Gand Canyon Nati ona
Park took several years and cost mllions of dollars wthout |eading
to quantitatively definitive answers.” 1d. at 7 (J.A at 361).

6 EPA, Resp. to Pets. for Recons. of Regional Haze Rule 16
(Jan. 10, 2001) (J.A at 17) (quoting NAS Report at 7 (J.A at 361));

My col | eagues do not dispute that we nust defer to EPA' s
expert opinion regarding the inpracticability of tracing indi-
vi dual source em ssions.7 Rather, they conclude that notwith-
standing EPA's view of the facts, the industry petitioners are
correct that the Haze Rule's group-BART provisions violate
the plain nmeaning of the Clean Air Act by: (i) enploying a
group rather than source-by-source standard in determ ning
t he appropriate BART controls for a particular source, and
(ii) constraining the authority of the states to nake their own
BART-rel ated decisions. These two contentions are consid-
ered in Parts B and C bel ow. Because | conclude that there
is nothing in the Clean Air Act that bars the approach taken
by EPA, and that to the contrary the Haze Rule rests on a
reasonable interpretation of the statutory |anguage, | would
follow the Suprene Court's direction in Chevron and uphol d
the Rule.
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B

As the court notes, the Haze Rule enploys a group anal ysis
in making two determnations required by the Clean Air Act:
(i) whether a pollution-emtting source i s subject to BART
requirenents at all, and (ii) what kind of BART controls
shoul d be placed on a subject source. The industry petition-
ers contend that the Clean Air Act prohibits the use of a
group standard in making either of these determn nations.

Under the Act, a source is subject to BART requirenents,
and hence a state inplenmentation plan nust require such a
source to install BART controls, if it "emits any air pollutant
whi ch may reasonably be anticipated to cause or contribute to
any inmpairment of visibility in any [Class I] area.” CAA

see al so NAS Report at 240 (J.A at 478) ("The committee doubts
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that such attributions could be the basis for a workable visibility

protection program").

7 See Appal achian Power, 135 F.3d at 801-02 ("Qur analysis is

gui ded by the deference traditionally given to agency experti se,

particularly when dealing with a statutory schene as unw el dy and

science-driven as the Clean Air Act."); see also Husqvarna AB v.
EPA, 254 F.3d 195, 199 (D.C. Cr. 2001).

s 169A(b)(2)(A), 42 U S.C. s 7491(b)(2)(A). Under the Haze
Rule, a state nmust "find that a BART-eligible source is
'reasonably anticipated to cause or contribute' to regional
haze if it can be shown that the source emts pollutants within
a geographic area fromwhich pollutants can be emtted and
transported downwind to a Class | area." Regional Haze

Regul ati ons, 64 Fed. Reg. at 35,740. That is, a source is
subj ect to BART requirenments, wthout proof of that source's
i ndi vidual contribution to visibility inpairnent in a dass |
area, as long as the source emts pollutants into an upw nd
area fromwhich pollutants may be transported to a down-
wind Class | area. |Id.

The industry petitioners contend that CAA s 169A(b) (2)
unanbi guously provides that a source is subject to BART
requirenents only if a state can show the extent to which that
particul ar source contributes to inpairnent in a Cass | area.
That section, however, requires states to i npose BART con-
trols on any source that "emits any air pollutant which may
reasonably be anticipated to cause or contribute to any
i mpai rment of visibility in any [Cass I] area.” 42 U S.C
s 7491(b) (2) (A (enphasis added). Far from plainly compel -
ling the petitioners' reading, the italicized words pile anbigui-
ty upon anbiguity and virtually invite the reader to adopt the
construction favored by EPA. See Merriam Wbster's Col -
legiate Dictionary 252 (10th ed. 1996) (defining "contribute"
as "to give or supply in comon with others,”™ or "to give a
part to a comon ... store") (enphasis added); Central
Ariz. Water Conservation Dist., 990 F.2d 1531, 1541 (9th Gir.
1993) ("The phrase 'may reasonably be anticipated suggests
that Congress did not intend to require EPA to show a
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preci se rel ati onship between a source's enmissions and all or a
specific fraction of the visibility inpairnent within a C ass |
area." (quoting with approval National Research Council,

Haze in the Grand Canyon: An Evaluation of the Wnter

Haze Intensive Tracer Experinent 5 (1990))). |If a source is
one of several that emt pollutants into an upwind area, and if
pollution fromthat area is transported downwi nd to a nation-
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al park,8 then it can hardly be unreasonable to concl ude that
the pollutants issued by the source "may reasonably be
anticipated' to "contribute" to "any" inpairnment in the park

My col | eagues wi sely do not accept the industry petitioners
contention that s 169A(b)(2) bars a collective determ nation
of whether a source is subject to BART. (As discussed in
Part Cinfra, they do conclude that EPA may not require the
states to enpl oy such a node of analysis.) They do, however,
accept the petitioners' contention that to determ ne the kind
of BART controls that should be inposed on a subject source,
a state nmust determ ne how much that particul ar source
contributes to visual inpairnment in the doww nd C ass |
area, Op. at 11, as well as the degree of inprovenent in
visibility that would occur in the downwi nd area if that
particul ar source installed such controls, id. at 10. The Haze
Rul e, by contrast, provides that once a state has concl uded
that a particular source is subject to BART requirenents, in
determ ning the kind of BART controls to place on the source
the state nust consider the degree of inprovenent that
woul d be achieved in the downwi nd area by inposi ng BART
controls on all subject sources in the contributing upw nd
area. See 40 CF.R s 51.308(e)(1)(ii)(B); Regional Haze
Regul ati ons, 64 Fed. Reg. at 35, 741.

The industry petitioners rest their contention that the
statute unanbi guously bars this collective assessnent ap-
proach on s 169A(g)(2), which states:

[1]n determ ning best available retrofit technol ogy the
State ... shall take into consideration [1] the costs of
conpliance, [2] the energy and nonair quality environ-
ment al inpacts of conpliance, [3] any existing pollution
control technology in use at the source, [4] the renaining
useful life of the source, and [5] the degree of inprove-

8 Under the Haze Rule, the state nust establish the first
condition directly and the second through the application of comput-
er nodel i ng techni ques. See Regional Haze Regul ations, 64 Fed.

Reg. at 35, 740, 35,741; supra note 3.
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ment in visibility which may reasonably be anticipated to
result fromthe use of such technol ogy.

42 U. S.C. s 7491(g)(2). According to both the industry peti -
tioners and the court, this section requires the state to take
into consideration each of the five listed factors on a source-
by-source basis. Since the Haze Rul e does require source-
by-source consideration of the first four factors, see Regiona
Haze Regul ations, 64 Fed. Reg. at 35,740-41; Op. at 9, the
only question is whether such consideration is also required of
the fifth factor: "the degree of inprovement in visibility

whi ch may reasonably be anticipated to result fromthe use of
such technol ogy. "

There is nothing in the statutory |anguage that requires a
sour ce-by-source application of the fifth factor. Section
169A(Qg) (2) requires an assessnment of the degree of inprove-
ment that nmay reasonably be anticipated "fromthe use of
such technol ogy,” but it does not say whether that inprove-
ment nust be fromthe use of such technology by a single
source or by all sources in the upwind area.9 Although the
court says that the statute does not permt any of the five
factors to be treated differently fromany of the others, the
statute itself does not say so. Moreover, the first four factors
are different in kind fromthe fifth: the first four all go to the
cost of inposing controls on a particular source and permt a
determ nati on of the nost cost-effective control technol ogy
for each such source. Regional Haze Regul ations, 64 Fed.

Reg. at 35,740-41. The fifth factor, by contrast, goes to the
benefit to be derived fromusing the nost cost-effective
controls. In EPA s expert view, that benefit can best be
determ ned by considering the total benefit that woul d accrue
if each source in the upwi nd area used the kind of controls
nost cost-effective for that source.

The industry petitioners concede that s 169A(g)(2) does not
require a state to undertake a cost-benefit analysis in decid-
ing the type of controls to inpose, or specify the weight to be

9 See Regional Haze Regul ations, 64 Fed. Reg. at 35,741 ("EPA
interprets the | anguage 'fromthe use of such technology' to refer to
the application of BART |level controls to all sources subject to
BART. ") .

accorded to any of the five factors.10 All that is required is
that the state "take into consideration” the five listed factors.
42 U . S.C. s 7491(g)(2). Because the statute does not specify
how t he state should take those factors into consideration, it
does not bar EPA from enploying a group rather than

sour ce- by-source node of analysis in considering benefits.

See Weyer haeuser Co. v. Costle, 590 F.2d 1011, 1045 (D.C.

Cr. 1978) (holding that where "Congress did not nandate any
particul ar structure or weight" for the factors EPAis to
consider, "it left EPA with discretion to decide how to account
for the consideration factors, and how much wei ght to give

each factor"); see also New York v. Reilly, 969 F.2d 1147,
1150 (D.C. Cir. 1992) (sane).

O her related provisions of the Clean Air Act support
EPA' s reading of s 169A(g)(2) as permtting a region-w de
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assessnment. Section 169A(a)(3) directs EPA to undertake a
study to "identify the classes or categories of sources ..

whi ch, alone or in conjunction with other sources ..., may
reasonably be anticipated to cause or contribute significantly
to inpairnment of visibility," 42 U S C s 7491(a)(3) (enphasis
added), and s 169A(b) (1) directs that the regul ations promnul -
gated under s 169A take into account the recomendati ons

of that study, 42 U S.C s 7491(b)(1). Simlarly, s 169B(a)(1)
instructs EPA to conduct research "to identify and eval uate
sources and source regions of ... visibility inpairnment.” 42
US.C s 7492(a) (1) (enphasis added); see id. s 7492(a)(2).
These provisions not only permt, but again appear to invite a
gr oup- BART approach

The court states that "under EPA's take on the statute, it
is ... entirely possible that a source may be forced to spend

10 Reply Br. for Industry Pet'rs at 8 ("Industry Petitioners

agree ... that states are free to determ ne the weight and signifi-
cance to be assigned to each of the CAA s 169A(g)(2) factors."); see
p. at 10; «cf. Anerican Textile Mrs. Inst., Inc. v. Donovan, 452

U S. 490, 510 (1981) ("When Congress has intended that an agency
engage in cost-benefit analysis, it has clearly indicated such intent
on the face of the statute."); Central Ariz., 990 F.2d at 1542 n. 10
(hol ding that "Congress has not required 'cost-benefit' analysis in
the [Clean Air] Act").
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mllions of dollars for new technology that will have no
appreci able effect on the haze in any Class | area.” p. at
10. In accordance with the statute, however, EPA has struc-
tured the Haze Rule to avoid this result. The Rule creates
an evidentiary presunption that, if a source emts pollution
into an upwi nd region fromwhich it can be shown that
pollution is transported dowmmwind to a Class | area, then it
"may reasonably be anticipated” that the source "cause[s] or
contribute[s] to" inpairment in the Cass | area--and hence
that limting the source's em ssions will reduce that inpair-
ment. 11 But the presunption is not irrebuttable. To the
contrary, the Haze Rule incorporates the exenption provision
of s 169A(c) (1), which permts EPA to

exenpt any major stationary source fromthe [BART]

requi renent of subsection (b)(2)(A) of this section, upon
his determ nation that such source does not or will not,

by itself or in conbination with other sources, emt any

air pollutant which may reasonably be anticipated to

cause or contribute to a significant inpairnent of visibili-
ty in any mandatory class | Federal area.

11 The court does not dispute the reasonabl eness of this pre-
sunption. See Anerican Iron & Steel Inst. v. EPA, 115 F.3d 979,
1000 (D.C. Cir. 1997) (holding that it is reasonable for EPA to
presune that if a pollutant is present in fish tissue at a | evel
exceedi ng that set by regulation, then any facility "that contributes

a pollutant to a body of water [in which the fish swins] ... has the
reasonabl e potential to contribute to that exceedence"); see also
Baltinmore Gas & Elec. Co. v. Natural Res. Def. Council, Inc., 462

U S. 87, 103 (1983) (holding that a reviewi ng court nust be "at its
nost deferential"™ when the agency is "making predictions, withinits
area of special expertise, at the frontiers of science"); American
Trucking Ass'ns, Inc. v. EPA, 175 F.3d 1027, 1055 (D.C. Cr. 1999)
("[We have expressly held that EPA' s decision to adopt and set air
qual ity standards need only be based on reasonabl e extrapol ati ons
fromsome reliable evidence.” (internal quotation marks omtted)),
rev'd on other grounds sub nom Witnman v. Anerican Trucking

Ass'ns, Inc., 531 U S. 457 (2001).
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42 U S.C. s 7491(c)(1); see also 40 CF.R ss 51.303,
.308(e)(4). Hence, a source that emts pollution into a source
regi on, but that can show that BART controls are unneces-

sary because its pollution does not contribute to a significant
i mpairment of visibility in a Class | area, will not have to
spend noney installing BART controls.12 Al that the Haze

Rul e does is put the burden of proof on the polluter, rather
than on the state. Mboreover, the statute's linmtation of the
exenption to a source that does not by itself "or in conbina-
tion with other sources” contribute to a significant inpair-
ment, 42 U.S.C. s 7491(c)(1l), once again invites the collective-
assessnment approach taken by EPA

Finally, one nore provision of s 169A deserves repeat
mention here. As discussed in Part A above, s 169A(a)(4)
instructs EPA "to promul gate regul ations to assure reason-
abl e progress toward neeting the national goal" of restoring
natural visibility conditions. 42 U S . C s 7491(a)(4). Yet
EPA's findings indicate that it will not be possible "to assure
reasonabl e progress” if the statutory interpretation an-
nounced today prevails: it is sinply not practicable to deter-
mne, as the court's interpretation requires, how nmuch a
particul ar "source is contributing to visual inmpairnment in
downwi nd C ass | areas,"” or the degree of inprovenment in
visibility in such areas "that would result from[a particular]
source's installing and operating” BART controls. Op. at 11,
10; see supra notes 4, 5. Indeed, EPA explained that it
"avoi ded inclusion of any approach in the regional haze rule
that required the assessnent of the visibility inprovenent
attributed to an individual source because” the Nationa
Acadeny of Sciences had determ ned that such an approach
was "dooned to failure.” Resp. to Pets. for Recons. of

12 The court correctly notes that under this exenption, it
EPA rather than the state that determ nes whether a source has
made the required showi ng. EPA, however, does not rely on the
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exenption to answer the state-authority issue discussed in Part C

bel ow, but rather to counter the petitioners' claimthat the Haze

Rule fails to provide a source with the opportunity to denonstrate
that it makes no appreciable contribution to visibility inmpairnment in

a Cass | area. Br. for EPA at 29-30, 32.
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Regi onal Haze Rule 16 (Jan. 10, 2001) (J.A at 17) (quoting
Nat i onal Acadeny of Sciences, National Research Council,
Protecting Visibility in National Parks and W/ derness

Areas 7-8, 196-99 (1993) (J.A at 362, 456-57)). W should
not lightly assume that Congress enacted a statute that

makes it inpracticable to achieve the sane statute's stated
goal. There certainly is nothing in the | anguage of the C ean
Air Act that requires us to adopt such a self-defeating
constructi on.

C

The industry petitioners' second attack on the Haze Rule
mar ches under the banner of states' rights, but in this case
that banner is a false flag. The Rule gives states great
| eeway to nake the BART determ nations required by the
Clean Air Act, reserving to EPA no nore authority than
Congress conferred upon the agency. Moreover, as discussed
above, the industry petitioners' insistence that both EPA and
the states are barred from usi ng group-BART principles wll
i npose an enor nous unfunded nandate on the states--re-
quiring themto engage in |engthy, expensive, and likely
fruitless studies to trace pollutants fromspecific sources into
specific Class | areas.13 It is not surprising, therefore, that
only a single state has enlisted under the petitioner's banner
Five others have filed briefs in support of EPA, while the
bal ance remain silent.

The industry petitioners attack, as unlawfully constraining
state authority, both the provision of the Haze Rul e that
concerns which sources are subject to BART requirenents,
and the provision that concerns the kind of BART controls
that rmust be installed on subject sources. Wth respect to
the former, the petitioners enphasize s 169A s decl arati on
that "each major stationary source ... which, as determ ned
by the State ... enmits any air pollution which may reasonably

13 See supra notes 4, 5; Br. for Maine, et al. at 10 (protesting
that to adopt the industry petitioners' interpretation of s 169A(g)(2)
"woul d i npose staggering and costly adm nistrative burdens" on the
states).
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be anticipated to cause or contribute to any inpairnent of
visibility" in a Class | area, is subject to BART requirenents.
42 U . S.C. s 7491(b)(2)(A) (emphasis added). Wth respect to
the latter, they stress that s 169A requires that each subject

source install "the best retrofit technol ogy, as determ ned by
the State," 42 U S.C. s 7491(b)(2)(A), and that "in determn-
ing best available retrofit technology the State ... shall take

into consideration” the five factors discussed in Part B above,
id. s 7491(g)(2) (enphasis added). By directing the states to
enpl oy a group-BART anal ysis in making these determ na-

tions, the industry petitioners contend, and the court agrees,
t hat EPA has unlawfully constrai ned the states' decisionnak-
ing authority. Op. at 11-13.

The Haze Rul e, however, does not contravene the statutory
commands italicized above. Under the Rule, it is the state
and not EPA that determ nes which specific sources emt
pollution that "may reasonably be anticipated to cause or
contribute to" inpairment, and hence are subject to BART
requi renents. Al that EPA has done, as explained in Part
B, is reasonably interpret that phrase to include sources that
emt pollution into upwi nd regi ons fromwhich pollution is
transported to national parks. It is still the state that mnust
determ ne both that the source emts covered pollutants, and
that the region into which the source emts such pollutants is
one from which em ssions may reasonably be anticipated to
be transported to downw nd parks. See 40 CF. R
s 51.308(e)(1)(ii); Regional Haze Regul ations, 64 Fed. Reg. at
35,739-41; Br. for EPA at 43. Simlarly, it is still the state
that nmust take into consideration the five statutory factors
and the state that nust then determine the best avail able
retrofit technology for a particular source. Al that EPA has
done, again as explained in Part B, is reasonably interpret the
fifth of those factors to require the state to anal yze the
degree of anticipated i nprovenent on a group basis. See
Regi onal Haze Regul ations, 64 Fed. Reg. at 35, 741.

Moreover, the Clean Air Act expressly del egates to EPA
the authority to make these kinds of judgments. As already
noted, s 169A directs EPA to promul gate regulations to
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assure reasonabl e progress toward neeting the national goa

of restoring natural visibility. 42 US.C s 7491(a)(4). It
further instructs that those regul ati ons shall "provide guide-
lines to the States ... on appropriate techniques and net h-
ods for inplementing"” the section's provisions, including the
provi si ons governi ng which sources are subject to BART

requi renents and the kind of BART controls that should be

i nposed. 1d. s 7491(b)(1). The section |likew se directs EPA
to "require each applicable inplementation plan for a State

... to contain such emssion limts, schedules of conpliance
and ot her measures as may be necessary to nmake reasonabl e
progress toward nmeeting the national goal" of restoring natu-
ral visibility. 1Id. s 7491(b)(2). Simlarly, the next section of
the Act, s 169B, orders EPA to "carry out [its] regulatory
responsi bilities" under s 169A by promulgating "criteria for
nmeasuring 'reasonabl e progress' toward the national goal."

42 U . S.C. s 7492(e)(1). These provisions give EPA anple
authority to pronul gate guidelines requiring states to use
group- BART principles to determ ne both the sources that

are subject to BART requirenments and the kinds of controls

t hose sources nust install.

My col | eagues contend that the Conference Report on the
1977 Cean Air Amendnents reinforces their view that the
Haze Rul e inperm ssibly constrains state authority. Op. at
13. But that report is a weak reed upon which to rest a
Chevron step one claimregarding the Act's plain neaning.
As the court recounts, the report nerely states that the
conference "agreenent clarifies that the State, rather than
the Admi nistrator, identifies the source that inpairs visibili-
ty," and that in determ ning the appropriate BART controls
for such a source, "the state shall determ ne what constitutes
"best available retrofit technology' ... in establishing ems-
sion limtations on a source-by-source basis.” H R Conf.
Rep. No. 95-564, at 535 (1977). The report tells us nothing
nore about the referenced "agreenment” than can be gl eaned
fromthese quotations, and the quotations thenselves do little
nore than restate the statutory | anguage. MNoreover, as
not ed above, the Haze Rule is consistent with these quota-
tions: under the Rule, it is the state rather than EPA that



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1113  Document #679815 Filed: 05/24/2002  Page 38 of 39

identifies the sources that inpair visibility, and it is the state
that determ nes the best available retrofit technol ogy for each
such individual source. Al that the group-BART provisions

of the Rule do is effectuate EPA's authority to "provide
guidelines to the states" for naking these determ nations
regardi ng particular sources. 42 U S.C s 7491(b)(1).14

As the Clean Air Act repeatedly declares, restoring natura
visibility to national parks and wilderness areas is a "nation-
al" goal. See id. s 7491(a)(1), (a)(4), (b)(2), (b)(2)(B); id.
s 7492(e)(1). It is not surprising, therefore, that while the
Act | eaves many determ nations regarding particul ar sources
to the states, it grants EPA authority to establish nationa
gui delines for the kind of analysis the states nust enploy in
maki ng those determ nations.15 Under the statute, those
gui del i nes nmust "assure ... reasonabl e progress toward
nmeeting the national goal" of restoring natural visibility. 1d.
S 7491(a)(4). Because EPA has reasonably determ ned that
group- BART principles are necessary to provide such assur-
ance, the provisions of the Haze Rul e that incorporate those

14 The court states that the "agreenent” referred to in the
report was an agreenment to reject the provisions of an earlier
House bill. As there may have been nmany reasons for rejecting
that bill, the "[r]ejection of [the] proposed |egislation during the
course of enactnent provides a hazardous basis fromwhich to
determine legislative intent," GAO v. GAO Pers. Appeals Bd., 698
F.2d 517, 525 n.52 (D.C. Gr. 1983), and a particularly hazardous
foundation for a Chevron step one claim In any event, the nost
the court can divine regarding the content of the agreenent is that
it was to insert language clarifying that the states were to "deter-
m ne whether a source contributes to visibility inpairnent and, if
so, what BART controls should be applied to that source.” Op. at
13. As noted in the text, the Haze Rule | eaves both determ nations
in the hands of the states.

15 Cf. Appal achi an Power Co. v. EPA, 249 F. 3d 1032, 1047
(D.C. CGr. 2001) (holding that a state's devel opnent of its inpl enen-
tation plan under CAA s 110 is not "free of extrinsic |egal con-
straints," including EPA' s reasonabl e construction of CAA s 126).
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principles are a perm ssible exercise of the agency's del egat ed
power .

D

In sum there is nothing in the | anguage, structure or
history of the Clean Air Act that bars EPA from pronul gat -
i ng the group-BART provisions of its Haze Rule. To the
contrary, those provisions represent "a reasonable interpreta-
tion of an ambi guous statute,” and therefore nust be given
effect by this court. Christensen v. Harris County, 529 U. S
576, 586 (2000) (citing Chevron, 467 U. S. at 842-844). Ac-
cordingly, | respectfully dissent fromthe court's decision to
stri ke down those provisions.
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